
 
 

 
 

 
 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  July 3, 2019 (for the July 17, 2019 CRC Meeting) 
 
RE:  Variance Request by the Robert L. Stallings, IV (CRC-VR-19-06) 
 
 
Petitioner Robert L. Stallings, IV (“Petitioner”) owns property located at 52 Silverwood Drive in 
Merritt, Pamlico County, North Carolina. The property is adjacent to Pittman Creek, whose waters 
are designated as a Primary Nursery Area (“PNA”), and are classified as SA-High Quality Waters 
and Nutrient Sensitive Waters which subject the property to the DWR Neuse River Buffer Rules. 
Petitioner proposed to develop a 65’ by 25’ upland basin stabilized by a vinyl bulkhead on his 
property, dredged to a depth of -3.3’ nwl.  The proposed basin would be accessed by a 328’ by 20’ 
gravel driveway, a 21’ x 40’ boat ramp, a 4’ by 65’ side-to dock and by a 12’ by 23’ access channel 
to reach the -2.0 nwl contour. This design followed a 2017/18 application which was denied based 
on objections and concerns from DWR, DMF and WRC. DMF and WRC had similar objections 
to this revised design. On March 25, 2019, DCM denied Petitioner’s CAMA Major Permit 
application based on its incompatibility with those rules noted in the denial letter. Petitioner now 
seeks a variance to allow the proposed new dredging and other development as proposed in his 
application.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials  
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.): Amy P. Wang, Petitioner’s counsel, electronically  
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   Skip Lee, Pamlico Co. CAMA LPO, electronically   
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

SECTION .0200 – THE ESTUARINE AND OCEAN SYSTEMS 
 
15A NCAC 07H .0201 ESTUARINE AND OCEAN SYSTEM CATEGORIES 
Included within the estuarine and ocean system are the following AEC categories:  estuarine 
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines.  Each of the 
AECs is either geographically within the estuary or, because of its location and nature, may 
significantly affect the estuarine and ocean system. 
 
15A NCAC 07H .0202 SIGNIFICANCE OF THE SYSTEMS APPROACH IN 

ESTUARIES 
The management program must embrace all characteristics, processes, and features of the whole 
system and not characterize individually any one component of an estuary.  The AECs are 
interdependent and ultimately require management as a unit.  Any alteration, however slight, in a 
given component of the estuarine and ocean system may result in unforeseen consequences in what 
may appear as totally unrelated areas of the estuary.  For example, destruction of wetlands may 
have harmful effects on estuarine waters which are also areas within the public trust.  As a unified 
system, changes in one AEC category may affect the function and use within another category. 
 
15A NCAC 07H .0203 MANAGEMENT OBJECTIVE OF THE ESTUARINE AND 

OCEAN SYSTEM 
It is the objective of the Coastal Resources Commission to conserve and manage estuarine 
waters, coastal wetlands, public trust areas, and estuarine and public trust shorelines, as an 
interrelated group of AECs, so as to safeguard and perpetuate their biological, social, 
economic, and aesthetic values and to ensure that development occurring within these AECs 
is compatible with natural characteristics so as to minimize the likelihood of significant loss 
of private property and public resources.  Furthermore, it is the objective of the Coastal 
Resources Commission to protect present common law and statutory public rights of access 
to the lands and waters of the coastal area. 
 
15A NCAC 07H .0204 AECS WITHIN THE ESTUARINE AND OCEAN SYSTEM 
The following regulations in this Section define each AEC within the estuarine and ocean system, 
describe its significance, articulate the policies regarding development, and state the standards for 
development within each AEC. 
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15A NCAC 07H .0206 ESTUARINE WATERS 

(a)  Description.  Estuarine waters are defined in G.S. 113A-113(b)(2) to include all the waters of 
the Atlantic Ocean within the boundary of North Carolina and all the waters of the bays, sounds, 
rivers and tributaries thereto seaward of the dividing line between coastal fishing waters and inland 
fishing waters… 

(b)  Significance.  Estuarine waters are the dominant component and bonding element of the entire 
estuarine and ocean system, integrating aquatic influences from both the land and the sea.  
Estuaries are among the most productive natural environments of North Carolina.  They support 
the valuable commercial and sports fisheries of the coastal area which are comprised of estuarine 
dependent species such as menhaden, flounder, shrimp, crabs, and oysters.  These species must 
spend all or some part of their life cycle within the estuarine waters to mature and reproduce.  Of 
the 10 leading species in the commercial catch, all but one are dependent on the estuary. 

This high productivity associated with the estuary results from its unique circulation patterns 
caused by tidal energy, fresh water flow, and shallow depth; nutrient trapping mechanisms; and 
protection to the many organisms.  The circulation of estuarine waters transports nutrients, propels 
plankton, spreads seed stages of fish and shellfish, flushes wastes from animal and plant life, 
cleanses the system of pollutants, controls salinity, shifts sediments, and mixes the water to create 
a multitude of habitats. Some important features of the estuary include mud and sand flats, eel 
grass beds, salt marshes, submerged vegetation flats, clam and oyster beds, and important nursery 
areas. 

Secondary benefits include the stimulation of the coastal economy from the spin off operations 
required to service commercial and sports fisheries, waterfowl hunting, marinas, boatyards, repairs 
and supplies, processing operations, and tourist related industries.  In addition, there is 
considerable nonmonetary value associated with aesthetics, recreation, and education. 

(c)  Management Objective.  To conserve and manage the important features of estuarine 
waters so as to safeguard and perpetuate their biological, social, aesthetic, and economic 
values; to coordinate and establish a management system capable of conserving and utilizing 
estuarine waters so as to maximize their benefits to man and the estuarine and ocean system. 

(d)  Use Standards.  Suitable land/water uses shall be those consistent with the management 
objectives in this Rule.  Highest priority of use shall be allocated to the conservation of estuarine 
waters and their vital components.  Second priority of estuarine waters use shall be given to those 
types of development activities that require water access and use which cannot function elsewhere 
such as simple access channels; structures to prevent erosion; navigation channels; boat docks, 
marinas, piers, wharfs, and mooring pilings. 

In every instance, the particular location, use, and design characteristics shall be in accord with the 
general use standards for coastal wetlands, estuarine waters, and public trust areas described in 
Rule .0208 of this Section. 
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15A NCAC 07H .0208 USE STANDARDS 

(a)  General Use Standards 

 (1) Uses which are not water dependent shall not be permitted in coastal wetlands, 
estuarine waters, and public trust areas.  Restaurants, residences, apartments, motels, hotels, trailer 
parks, private roads, factories, and parking lots are examples of uses that are not water dependent.  
Uses that are water dependent include: utility crossings, wind energy facilities, docks, wharves, 
boat ramps, dredging, bridges and bridge approaches, revetments, bulkheads, culverts, groins, 
navigational aids, mooring pilings, navigational channels, access channels and drainage ditches; 

 (2) Before being granted a permit, the CRC or local permitting authority shall 
find that the applicant has complied with the following standards: 

(A) The location, design, and need for development, as well as the construction activities 
involved shall be consistent with the management objective of the Estuarine and Ocean 
System AEC (Rule .0203 of this subchapter) and shall be sited and designed to avoid 
significant adverse impacts upon the productivity and biologic integrity of coastal wetlands, 
shellfish beds, submerged aquatic vegetation as defined by the Marine Fisheries 
Commission, and spawning and nursery areas; 

(B) Development shall comply with state and federal water and air quality  

(C) Development shall not cause irreversible damage to documented archaeological or historic 
resources as identified by the N.C. Department of Cultural resources; 

(D) Development shall not increase siltation; 

(E) Development shall not create stagnant water bodies; 

(F) Development shall be timed to avoid significant adverse impacts on life cycles of estuarine 
and ocean resources; and 

(G) Development shall not jeopardize the use of the waters for navigation or for other public 
trust rights in public trust areas including estuarine waters.  

 (3) When the proposed development is in conflict with the general or specific use 
standards set forth in this Rule, the CRC may approve the development if the applicant can 
demonstrate that the activity associated with the proposed project will have public benefits 
as identified in the findings and goals of the Coastal Area Management Act, that the public 
benefits outweigh the long range adverse effects of the project, that there is no reasonable 
alternate site available for the project, and that all reasonable means and measures to 
mitigate adverse impacts of the project have been incorporated into the project design and 
shall be implemented at the applicant's expense.  Measures taken to mitigate or minimize 
adverse impacts shall include actions that: 

(A) minimize or avoid adverse impacts by limiting the magnitude or degree of the action; 

(B) restore the affected environment; or 
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(C) compensate for the adverse impacts by replacing or providing substitute resources. 

 (4) Primary nursery areas are those areas in the estuarine and ocean system 
where initial post larval development of finfish and crustaceans takes place.  They are usually 
located in the uppermost sections of a system where populations are uniformly early juvenile 
stages.  They are designated and described by the N.C. Marine Fisheries Commission (MFC) 
and by the N.C. Wildlife Resources Commission (WRC); 

 (5) Outstanding Resource Waters are those estuarine waters and public trust areas 
classified by the N.C. Environmental Management Commission (EMC).  In those estuarine waters 
and public trust areas classified as ORW by the EMC no permit required by the Coastal Area 
Management Act shall be approved for any project which would be inconsistent with applicable 
use standards adopted by the CRC, EMC, or MFC for estuarine waters, public trust areas, or coastal 
wetlands.  For development activities not covered by specific use standards, no permit shall be 
issued if the activity would, based on site specific information, degrade the water quality or 
outstanding resource values; and 

 (6) Beds of submerged aquatic vegetation (SAV) are those habitats in public trust and 
estuarine waters vegetated with one or more species of submergent vegetation.  These vegetation 
beds occur in both subtidal and intertidal zones and may occur in isolated patches or cover 
extensive areas.  In either case, the bed is defined by the Marine Fisheries Commission.  Any rules 
relating to SAVs shall not apply to non-development control activities authorized by the Aquatic 
Weed Control Act of 1991 (G.S. 113A-220 et seq.). 

 

(b)  Specific Use Standards 

 (1) Navigation channels, canals, and boat basins shall be aligned or located so as 
to avoid primary nursery areas, shellfish beds, beds of submerged aquatic vegetation as 
defined by the MFC, or areas of coastal wetlands except as otherwise allowed within this 
Subchapter.  Navigation channels, canals and boat basins shall also comply with the following 
standards: 

(A) Navigation channels and canals may be allowed through fringes of regularly and ir-
regularly flooded coastal wetlands if the loss of wetlands will have no significant adverse impacts 
on fishery resources, water quality or adjacent wetlands, and if there is no reasonable alternative 
that would avoid the wetland losses; 

(B) All dredged material shall be confined landward of regularly and irregularly flooded 
coastal wetlands and stabilized to prevent entry of sediments into the adjacent water bodies or 
coastal wetlands; 

(C) Dredged material from maintenance of channels and canals through irregularly flooded 
wetlands shall be placed on non wetland areas, remnant spoil piles, or disposed of by a method 
having no significant, long-term wetland impacts.  Under no circumstances shall dredged material 
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be placed on regularly flooded wetlands.  New dredged material disposal areas shall not be located 
in the buffer area as outlined in 15A NCAC 07H .0209(d)(10); 

(D) Widths of excavated canals and channels shall be the minimum required to meet the 
applicant's needs but not impair water circulation; 

(E) Boat basin design shall maximize water exchange by having the widest possible opening 
and the shortest practical entrance canal. Depths of boat basins shall decrease from the waterward 
end inland; 

(F) Any canal or boat basin shall be excavated no deeper than the depth of the connecting 
waters; 

(G) Construction of finger canal systems are not allowed.  Canals shall be either straight or 
meandering with no right angle corners; 

(H) Canals shall be designed so as not to create an erosion hazard to adjoining property. Design 
may include shoreline stabilization, vegetative stabilization, or setbacks based on soil 
characteristics; and 

(I) Maintenance excavation in canals, channels and boat basins within primary nursery areas 
and areas of submerged aquatic vegetation as defined by the MFC shall be avoided.  However, 
when essential to maintain a traditional and established use, maintenance excavation may be 
approved if the applicant meets all of the following criteria: 

(i) The applicant demonstrates and documents that a water dependent need exists for 
the excavation;  

(ii) There exists a previously permitted channel that was constructed or maintained 
under permits issued by the State or Federal government.  If a natural channel was in use, or if a 
human made channel was constructed before permitting was necessary, there shall be evidence 
that the channel was continuously used for a specific purpose;  

(iii) Excavated material can be removed and placed in a disposal area in accordance 
with Part (b)(1)(B) of this Rule without impacting adjacent nursery areas and submerged aquatic 
vegetation as defined by the MFC; and 

(iv) The original depth and width of a human made or natural channel shall not be 
increased to allow a new or expanded use of the channel. 

This Part does not affect restrictions placed on permits issued after March 1, 1991.  
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STIPULATED FACTS                                                                            ATTACHMENT B 

Property Description 
 

1. Petitioner Robert L. Stallings, IV ("Petitioner") owns a 26-acre tract of coastal 
waterfront property at 52 Silverwood Drive in Merritt, Pamlico County, North Carolina 
("Property").  Petitioner purchased the Property on December 4, 2012, as evidenced by a deed 
recorded at Book 574, Page 487 of the Pamlico County Registry, a copy of which is attached.  The 
Property is in the Neuse River Basin and drains to Pittman Creek. 

 
2. Petitioner's proposed project is located at the Property on a branch of Pittman Creek 

("Project Area") that is approximately 190 feet across, as reflected in the ground-level and aerial 
photography attached in the powerpoint presentation.  

 
3. The Project Area is within the Coastal Wetlands, Estuarine Waters, Public Trust 

Areas, and Estuarine Shoreline Areas of Environmental Concern ("AECs") designated by the 
Coastal Resources Commission ("CRC") in 15A NCAC 7H .0200. “Development” within these 
AEC’s requires a CAMA permit from the North Carolina Department of Environmental Quality 
("DEQ") Division of Coastal Management ("DCM") per N.C.G.S. 113A-118. 

 
4. The waters of Pittman Creek in the area of the Property are designated SA, High-

Quality Waters (HQW), Nutrient Sensitive Waters by the Environmental Management 
Commission, and as such, the Neuse River Riparian Buffer Rules apply in place of the CAMA 30’ 
buffer rules per 15A NCAC 7H.0209(e). Pittman Creek is designated by the Marine Fisheries 
Commission as a Primary Nursery Area ("PNA") at the Project Area.  These waters are closed to 
the harvest of shellfish. Submerged aquatic vegetation ("SAV") is not present in the Project Area. 
The Project Area has not been previously excavated. A copy of the map showing the PNA 
designated areas of Pittman's Creek and Broad Creek are attached. 

 
5. The Property has approximately 1,353 linear feet of continuous shoreline along 

Pittman Creek.  Most of the length of shoreline is dominated by coastal wetlands species, though 
the coastal wetlands are less abundant in the Project Area. Vegetation within the Project Area 
consists mostly of loblolly pine and other native trees and shrubs with some coastal and non-coastal 
wetlands. 

 
6. Immediate offshore water depth adjacent to the Project Area ranges from -0.5 feet 

to -3 feet normal water level ("NWL"). 
 
7. The Property is a 26-acre parcel developed with a one-story piling-supported 2,960 

square foot house that was built in 2016 and which can be seen on the powerpoint photos and the 
details are found on the attached tax card. The Property is also developed with a 30’4” long vinyl 
bulkhead and a 5’ by 100’ two-slip pier with two 5’ by 40’ finger piers and two boat lifts. A copy 
of CAMA General Permit #67780C authorizing the bulkhead and pier is attached.  The house was 
built outside of the AECs and so did not require a CAMA permit. Neighboring riparian properties, 
sharing this branch of Pittman Creek are similarly developed, as shown in the attached powerpoint 
presentation.   
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Swan Creek Tract 
 

8. Petitioner proposes to construct an upland boat basin, ramp, and access channel 
with associated development ("Project") at the Project Area on the Property to provide a permanent 
launch for Petitioner's pontoon skiff to transport maintenance equipment to and from waterfowl 
impoundments on what is known as the Swan Creek Tract.  An aerial view of the Swan Creek 
Tract is attached as part of the powerpoint. 

 
9. The Swan Creek Tract is 2,000 acres of brackish marsh approximately two miles 

east of the Property. The Swan Creek Tract is a waterfowl impoundment area that is accessible 
only by water.  It is within the coastal plain of eastern North Carolina within the Atlantic Flyway.  
Petitioner is a partner with Ducks Unlimited for the Neuse-Pamlico Wetland Conservation 
Initiative which secured a grant from the U.S. Fish and Wildlife Service ("USFWS") under the 
North American Wetlands Conservation Act, 16 USC §§ 4401-4412 ("NAWCA"), to fund 
enhancement of the emergent estuarine habitat, a decreasing wetlands type, on the Swan Creek 
Tract.  In the grant proposal, Ducks Unlimited identified the entire geographic area covered by the 
proposal as "a priority wetland area for waterfowl, shorebirds, and water birds, and it is a priority 
habitat zone for migratory songbirds." A copy of the grant proposal is attached, and has Petitioner’s 
personal notes on it, and has been redacted to remove the financial terms of the grant. 

 
10. Ducks Unlimited and Petitioner entered into a NAWCA Grant Partner Agreement 

to apply the grant funds toward maintaining the Swan Creek Tract, a copy of which is attached 
and has been redacted to remove the financial terms of the Agreement.  In the Agreement, Duck 
Unlimited identifies the Swan Creek Tract as a "brackish marsh managed impoundment originally 
constructed 30-40 years ago for the primary purpose of mosquito control and to benefit waterfowl.  
These areas provide a unique habitat type found in only a few locations in coastal North Carolina 
that cannot be duplicated due to current wetlands regulations."   

 
11. Petitioner maintains the Swan Creek Tract through pumps and levees to adjust 

seasonal water levels to optimize water management in the impoundments by refueling, 
maintaining and repairing the pumps, levees, and water control devices.  Management of the Swan 
Creek Tract can occur only by transporting heavy equipment, such as tractors, bush hogs and 
backhoes, and fuel in and out by boat.  Petitioner uses a 30-foot long pontoon skiff customized to 
transport the maintenance equipment and fuel to the Swan Creek Tract to service the 
impoundments.  

 
12. The frequency of trips to maintain the extensive number of levees, water control 

structures and pumps is significant and can range from twice a month to several times a week 
depending on the time of year. Petitioner transports his equipment in and out of the Swan Creek 
Tract on each trip because if it were left in the impoundments storms could flood and damage the 
equipment with salt water. 

 
13. Members of Petitioner's family have owned and maintained the Swan Creek Tract 

in this way since the 1960s. Copies of deeds from Petitioner's great uncle's family to Petitioner's 
family, through family managed limited liability companies, are attached.  Originally, Petitioner's 
great uncle maintained the Swan Creek Tract from elsewhere in Pamlico County.  Since the late 
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1970s, Petitioner’s great uncle accessed the Swan Creek Tract from a lot in the Sound View Beach 
Subdivision, commonly referred to as Paradise Shores, that had an existing boat basin. In 2005, 
the Paradise Shores property was conveyed to Petitioner's father, brother, and Petitioner so they 
could continue maintaining the Swan Creek Tract. At this time, Petitioner is the primary caretaker 
of the Swan Creek Tract.  Petitioner contends that the owners wish to sell the Paradise Shores 
property, but cannot do so until Petitioner secures a new location from which to continue the Swan 
Creek Tract maintenance activities.  

 
Proposed Project 

 
14. Following a March 15, 2017 multi-agency scoping meeting, in September of 2017, 

Petitioner applied for a CAMA Major Permit for a proposed boat basin project with a 328’ by 20’ 
gravel driveway, a 40’ by 21’ boat ramp, a 65’ by 25’ boat basin (750 square feet of high-ground 
and 875 square feet of 404 wetlands) with approximately 204’ of vinyl bulkhead, a 4’ by 65’ side-
to dock, and a 92’ by 25’ access channel (2,300 square feet of shallow bottom PNA habitat) 
dredged to a depth of -3.3’ nwl crossing 30’ of marsh dominated by coastal wetlands species and 
impacting 225 square feet of Coastal Wetlands. A copy of DCM’s Field Investigation Report for 
this project is attached. 

 
15. From the time of the March 15, 2017 scoping meeting and throughout both permit 

reviews, agency staff suggested an alternative project which would modify the existing dock to 
accommodate the transfer of equipment from the shore to Petitioner's skiff.  

 
16. The DEQ Division of Water Resources ("DWR") denied Petitioner's related request 

for a 401 Water Quality and Buffer Authorization Certification on February 9, 2018, based on its 
finding that practical alternatives exist that would avoid or lessen adverse impacts. A copy of the 
DWR denial is attached. Comments from DEQ's Division of Marine Fisheries (“DMF”) staff and 
from the North Carolina Wildlife Resources Commission (“WRC”), copies of which are both 
attached, raised concerns about the significant adverse impacts to shallow bottom PNA habitat and 
new dredging in a PNA in waters less than -3” nwl. DCM denied the application on March 5, 2018, 
a copy of which is attached. Petitioner did not appeal the 2018 permit denial. 

 
17. Following the 2018 denials, Petitioner and his agents worked to redesign the project 

to lessen the impacts to PNA. In July 2018, Petitioner attended a scoping meeting with 
representatives of DCM, DWR, DMF, the DEQ Division of Energy, Mineral and Land Resources 
("DEMLR"), the WRC, the United States Army Corps of Engineers ("USACE"), USFWS, 
National Marine Fisheries, and the National Oceanic Atmospheric Association to discuss the 
agencies' positions on a new, smaller design for the boat basin based on the agencies' objections 
to the prior project.   
 

18. The redesigned Project proposes the construction of a 65’ by 25’ (1,625 square feet) 
upland boat basin (750 square feet of high-ground and 871 square feet of 404 wetlands) dredged 
to -3.3’ nwl and stabilized with 204’ of vinyl bulkhead; a 21’ by 40’ concrete boat ramp; a 4’ by 
65’ side-to dock; an upland 328’ by 20’ gravel driveway to access the boat ramp and basin; and, 
excavation within Pittman Creek to create a 12’ by 23’ (276 square feet) access channel to reach 
the -2’ nwl in Pittman Creek. The design changes are primarily to dredge the access channel (but 
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not the upland basin) to -2’ nwl instead of -3.3’ nwl, thereby shortening and narrowing the access 
channel dredged through PNA shallow-bottom habitat from 2,300 square feet to 276 square feet, 
and to realign the bulkhead to avoid 225' of coastal wetlands impacts proposed in the prior project. 

 
19. Petitioner contends that the small channel would provide sufficient depth for the 

pontoon skiff to navigate the proposed boat basin. The skiff has a draft of approximately 10 inches 
when empty and approximately 18 inches when loaded with equipment and fuel. Petitioner 
contends that excavating a channel to -2’ nwl will provide sufficient water depth for navigation of 
a loaded skiff.  The average water depth in this location ranges from six inches to a foot and three 
quarters.  The excavation of the channel will extend an average of approximately 23 feet waterward 
to reach -2’ nwl. 

 
20. The channel and boat basin would be constructed using a long boom excavator 

sitting on the shoreline of the Property rather than using a floating dredge to reduce impacts to the 
PNA. Spoil will be staged landward in a designated spoil area on the Property outside of the Neuse 
River Riparian Buffers.  It will be surrounded with silt fencing to prevent sediment from escaping 
into nearby wetlands. A concrete boat ramp will be constructed 20’ landward of the boat basin and 
will extend 20’ waterward into the basin. The ramp will be poured into place by installing a 
temporary coffer dam and continuously pumping water until the concrete has set. The water will 
be pumped into the adjacent uplands to sheet flow and filter through vegetation to trap sediment, 
and a floating turbidity curtain installed in Pittman Creek will provide secondary protection against 
sediment from entering Pittman Creek. The turbidity curtain will be left in place at least two 
months after excavation to allow disturbed sediment to stabilize and minimize water quality 
impacts. 

 
21. Petitioner contends that the Project consists of a boat ramp and basin because the 

intent is to launch the pontoon skiff from a trailer and remove the skiff from the water after each 
trip. Petitioner states that the skiff would not be permanently docked in the basin. The proposed -
3.3 feet water depth in the basin is necessary to provide adequate depth for Petitioner's trailer to 
deliver and retrieve the skiff so that it would float and the trailer could be removed. Petitioner 
contends that while the pontoon skiff can easily navigate in -2.0’ nwl, it cannot be launched from 
the trailer the Petitioner's skiff is on at that level. 

 
22. The impacts which would result from the Project include the excavation of 276 

square feet of shallow-bottom PNA habitat for the access channel, 750 square feet of high ground, 
and 871 square feet of Section 404 wetlands for the boat ramp and boat basin. A copy of DCM’s 
Field Investigation Report for the Project is attached. 
 

 
CAMA Permit Application 

    
23. On September 27, 2018, Petitioner submitted a new CAMA Major and Dredge & 

Fill Permit Application for the Project.  Petitioner responded to several requests from DCM for 
additional information.  On January 23, 2019, DCM deemed the application complete.  A copy of 
the complete application is attached. 
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24. As required, Petitioner sent notice of the application to the two adjacent riparian 
property owners and to the public through onsite posting.  Neither of the adjacent owners objected 
to the Project, and no public comments were received by DCM from the general public.  

 

25. As part of the CAMA Major Permit process, DCM circulated Petitioner’s 
application to state and federal resource agencies for review and comment. Relevant comments 
received are described in the next several facts. 

 

26. Through written comment dated February 18, 2019, DMF objected to the proposed 
project because of concerns that significant adverse impacts would result from the Project, and 
that similar concerns to the 2017/18 project remained.  These concerns were about proposed new 
dredging in a shallow-bottom PNA habitat, the likelihood of hull scour and propeller kicking in 
the access channel, the concern about the basin depth deeper than the connecting waters, and 
questioning if the 12’ width of the access channel was sufficient for navigation. A copy of this 
letter, and DMF Director Murphey’s February 20, 2019 written concurrence are attached. 

 

27. On February 28, 2019, the WRC provided written comment, a copy of which is 
attached. WRC raised concerns regarding dredging in PNA shallow-bottom habitat, though these 
were reduced from the 2017/18 design, and that the shallower dredging depth in the access channel 
would lead to repeated hull scraping and propeller kicking. 

 

28. On March 11, 2019, DWR commented that it could not finish its review until 
additional information was provided concerning buffer restoration. A copy of this letter is attached. 
On April 10, 2019, Petitioner provided a Buffer Restoration Plan to DWR.  A copy of this 
correspondence is attached. Petitioner has provided all additional information requested by DWR 
at this time.  On May 30, 2019, DWR acknowledged a May 28, 2019 letter from Petitioner's 
consultant, requesting that processing of the application for the 401 Water Quality Certification 
remain on hold pending the outcome of this variance hearing. A copy of DWR’s hold notice is 
attached. 

 

29. On March 20, 2019, DEMLR-Stormwater Section staff replied by email to DCM 
that the Project triggers a low-density stormwater permit with a maximum of 12% impervious 
coverage. In a March 28, 2019 email response, Petitioner’s agent confirms that Petitioner will seek 
a low-density stormwater permit if the Commission grants a variance. A copy of these emails are 
attached. 

 

30. On March 25, 2019, DCM denied Petitioner's application under 15A NCAC 07H 
.0206(c) as being inconsistent with the CRC's Management Objective for Estuarine Waters.  
Petitioner's application was also denied based on the CRC's general use standards under 15A 
NCAC 07H .0208(a)(2)(A) and its specific use standards at 15A NCAC 07H .0208(b)(1) that that 
the Project be sited and designed to avoid significant adverse impacts on the PNA. It was also 
denied based on 15A NCAC 7H .0208(b)(1)(F) requirement that the basin be excavated no deeper 
than the depth of the connecting waters.  A copy of the denial letter is attached.   
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31. Following DCM’s denial but in anticipation of applying for a variance from the 
Commission, Petitioner’s authorized agent provided a written response to concerns raised by 
DCM, WRC, and DMF, dated April 3, 2019, a copy of which is attached, and generally addresses 
the issues of previous dredging in the area, whether -2’ nwl is sufficient depth for the skiff without 
hull and prop scraping, and why the basin needs to be dredged to -3.3’ nwl.  

 

32. Following DCM’s denial and in anticipation of Petitioner applying for a variance, 
the USACE administratively denied Petitioner's application for a 404 Permit based on DCM's 
denial of Petitioner's CAMA Permit Application.  A copy of the USACE's denial letter is attached. 
 

33. Petitioner stipulates that the Project is inconsistent with the Commission’s rules 
recited in the DCM denial letter. 

 
STIPULATED EXHIBITS 
 
A. Deed to Property at 574/487 
B. PNA maps for Pittman's Creek and Broad Creek 
C. CAMA General Permit #67780C for the pier and bulkhead 
D. Copy of the Tax Card for the Property 
E. NAWCA Proposal 
F. NAWCA Grant Partner Agreement 
G. Deed to Swan Creek Tract 448/871, 448/913 
H. Deed to Paradise Shores Tract 448/866  
I. 2017/18 Project DCM Field Investigation Report 
J. 2018 DWR Denial Letter 
K. 2018 DMF and WRC Comments 
L. 2018 DCM Denial 
M. 2018/19 Project DCM Field Investigation Report 
N. 2018/19 Project CAMA Major Permit Application including drawings 
O. Adjacent Riparian Owner Notice Information 
P. DMF’s objection, dated February 18, 2019 and February 20, 2019 
Q. WRC’s objection, February 28, 2019 
R. DWR’s correspondence re: Add Info (3/11/29) 
S. Petitioner's Buffer Restoration Plan 
T. DWR's Hold Notice (5/30/19) 
U. DEMLR-Stormwater’s correspondence 
V. DCM’s March 25, 2019 denial letter 
W. Petitioner’s April 3, 2019 written response to agency concern 
X. Army Corps of Engineer’s March 26, 2019 denial letter 
Y. Ground and aerial photos of the Property & Swan Creek Tract in Powerpoint 
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PETITIONER’S and STAFFS’ POSITIONS                                              ATTACHMENT C 

To qualify for a variance, Petitioner must show all of the following: 

I. Will Unnecessary Hardships would result from strict application of the rules, 
standards, or orders? If so, Petitioner must identify the unnecessary hardships. 

Petitioner’s Position: Yes. 

Strict application of the CRC's management objectives and general and specific use standards for 
estuarine waters causes Petitioner unnecessary hardships because it prohibits construction of the 
Project on the Property which otherwise would enable Petitioner to continue his family's nearly 60 
year tradition of maintaining the Swan Creek Tract.   
 
First, there is not another location on the Property that allows for the boat basin and ramp to 
accommodate the pontoon skiff with fewer impacts to estuarine resources than the Project Area.  
The Property has a wide coastal wetlands fringe along the entire shoreline, except at the Project 
Area.  The Project Area was chosen precisely due to the least impacts to CAMA-regulated 
resources because coastal wetlands will not be dredged for construction of the channel to provide 
access to Pittman Creek.  Even if the Project could be moved to a different location on the Property, 
substantial impacts to coastal wetlands would be necessary and could cause greater negative 
impact on the PNA as a fishery resource.  To the extent the CRC interprets its management 
objective as requiring complete avoidance of coastal wetlands and PNA, the Project could not be 
located, designed, and constructed to be consistent with the management objective for the AEC 
that it be sited and designed to avoid significant adverse impacts upon the productivity and biologic 
integrity of coastal wetlands and PNA.  15A NCAC 07H .0206(c), 07H .0208(a)(2)(A), and 07H 
.0208(b)(1).   
 
Second, the Project Area allows for equipment and fuel to be loaded on and off the skiff in a safe, 
controlled environment over land utilizing a boat basin and ramp. The skiff can be stabilized within 
the sheltered waters of a boat basin in the Project Area, allowing for safe loading and unloading 
of equipment. However, the CRC's rule that any canal or boat basin be excavated no deeper than 
the depth of the connecting waters renders the Project impossible because the depth of the 
connecting waters of Pittman Creek at the Project Area requires slightly deeper excavation in order 
to launch and retrieve the skiff from a trailer. 15A NCAC 07H .0208(b)(1)(F). 
 
Third, a dock and pier are not a viable alternative to the Project.  A pier would need to be at least 
12 feet wide, double the maximum width allowed, in order for the configuration to be structurally 
sound to support driving the heavy equipment and fuel safely down the pier over coastal wetlands 
and water to a dock for the skiff.  Such a massive structure cannot be permitted in the Project Area 
given the width of Pittman Creek at that location, and it would create a navigational hazard for 
boaters accessing Pittman Creek from the northeast.  The structure cannot be at another point along 
the shoreline of the Property because driving large equipment down the pier and loading it onto 
the skiff over deeper, open waters creates a significant safety hazard.  If attempted, the skiff would 
not be sufficiently stabilized within the deeper waters to safely load and unload equipment and 
fuel.  Furthermore, a 12-foot wide pier would create perpetual substantial shading, the 
environmental impacts of which would be adverse to estuarine resources and contrary to other 
CRC rules. 
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Petitioner's ability to continue decades of care and maintenance of the Swan Creek Tract ecosystem 
as habitat to support waterfowl is jeopardized without a variance allowing construction of the 
Project on the Property.  Petitioner's inability to continue maintaining the Swan Creek Tract would 
result in it falling into disrepair and ultimately cause the loss of an established historic and ongoing 
use of the Swan Creek Tract as a waterfowl impoundment.  DCM's strict application of the CRC's 
rules requiring the basin, ramp and channel to be sited and designed to avoid significant adverse 
impacts upon the productivity and biologic integrity of coastal wetlands and PNA causes Petitioner 
unnecessary hardship by rendering the Project impossible at the Property and puts the Swan Creek 
Tract at severe risk once the Paradise Shores property is sold. 
 

Staffs’ Position: No. 

Staff do not believe Petitioner has met his burden to show he will suffer any unnecessary hardships 
due to the strict application of the Commission’s rules. The proposed dredging is contrary to the 
Commission’s rules where it results in significant adverse impacts to 276 square-feet of PNA 
habitat, which is contrary to 7H .0206, 7H .0208 (a)(2)(A), and 7H .0208(b)(1). Additionally, the 
proposed dredging is in violation of 7H .0208(b)(1)(F) where the depth of the basin in more than 
the depth of the connecting waters.  

Staff do not agree that strictly applying requirements prohibiting new dredging in designated PNAs 
and restricting the depths of dredged areas to those of connecting waters cause Petitioner any 
unnecessary hardships, where the hardships on Petitioner’s lot are consistent with the hardships 
placed on other lots adjacent to waters designated as PNAs. Not being allowed to dredge a new 
upland basin within a PNA in order for Petitioner to manage a separate tract of land does not create 
an unnecessary hardship, where any hardship is related more to the needs and activities of the 
present property owner, rather than unique conditions associated with the property or type of 
development activities proposed. 

II. Do the hardships result from conditions that are peculiar to the property, such 
as the location, size, or topography of the property? Explain. 

Petitioner’s Position: Yes. 

The hardships result exclusively from conditions peculiar to the Property, specifically its location 
in Pittman Creek and the resource-rich characteristics of its shoreline.  Pittman Creek as a whole 
is designated PNA, and the Property has a wide coastal wetlands fringe along the entire shoreline 
except for at the proposed Project Area.  Coastal wetlands will not be disturbed or excavated for 
access to Pittman Creek at the Project Area, but if the Project is moved to a different location on 
the Property, greater adverse impacts to coastal wetlands will be necessary and PNA will not be 
avoided.  Thus, the hardships result from the Property's unique location, its topography, and the 
distribution of estuarine resources along the shoreline. 
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Staffs’ Position: No. 

While Staff agrees that Petitioner has avoided coastal wetlands impacts and reduced PNA impacts 
with this revised project design and location as compared to his initial design, Staff does not 
believe Petitioner has met his burden to show that any hardships result from conditions peculiar to 
the property, such as the location, size, or topography of the property. The Property is located on 
Pittman Creek, which was designated as a PNA before Petitioner purchased the Property. As can 
be seen on the map in the powerpoint showing PNA designations in the area, there are several 
PNA-designated water-bodies in the area, but also several which are not PNAs and where new 
dredging projects can be permitted. Accordingly, Staff do not believe that the Property’s location 
on a water-body designated as a PNA and which has coastal wetlands fringe are physical 
characteristics peculiar to this site, as they are common in the Estuarine Waters in this area 
specifically and in Pamlico County generally. While Staff acknowledges Petitioner’s beneficial 
management of the Swan Creek Tract, the focus of a variance is on the subject Property, and the 
hardships described by Petitioner in relation to the first variance factor center on his need to access 
the Swan Creek Tract, which are specific to Petitioner and accessing the separate tract and not to 
the Property at issue. 

III. Do the hardships result from actions taken by the petitioner? Explain. 

Petitioner’s Position: No. 

Petitioner has taken no actions that cause the unnecessary hardships that arise from strict 
application of the CRC's rules to the Project.  Petitioner has designed the Project at the location on 
the Property that requires the least adverse impacts to estuarine resources. 
Staffs’ Position: Yes. 

Any hardships faced by Petitioner are the result of the proposed project design, opting for a new 
upland basin within a designated PNA as opposed to a pier/fixed platform on the Property or 
finding another site which is not designated as PNA to develop an upland basin in order to maintain 
the separate tract of property. The variance is sought to develop this property in a way that will 
replace a nearby site currently used by Petitioner, which he asserts will be sold and unavailable to 
him in the future. During the site visits with Petitioner and his agents, agency staff specifically 
suggested switching from the proposed upland basin on a portion of the Property with shallower 
existing depths, to a pier/fixed platform which could be built to meet Petitioner’s requirements, 
while also minimizing impacts to coastal wetlands and alleviating the need for dredging the PNA 
habitat. 

The waters of Pittman Creek were designated as a PNA before Petitioner’s 2012 purchase of the 
Property, and the Commission’s rules prohibited new dredging in a PNA at that time. While Staff 
note that the Petitioner has located the upland basin where it will have less impact on Coastal 
Wetlands than the earlier design, it still has significant adverse impacts on shallow-bottom PNA 
habitat, and resource agency staff have expressed concerns that impacts will extend beyond the 
proposed dredge area. Staff disagree that the proposed upland basin has the least adverse impacts 
to estuarine resources at the Property where a pier/fixed platform, which would not require PNA 
habitat dredging but would have some shading impacts, could be explored. 
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IV. Is the requested variance (1) consistent with the spirit, purpose, and intent of the 
rules, standards, or orders, (2) will secure public safety and welfare; and (3) will 
preserve substantial justice? Explain. 

Petitioner’s Position: Yes. 

First, the variance will be consistent with the spirit, purpose and intent of the CRC's rules.  The 
primary purpose of the management objective for estuarine waters is to "conserve and manage the 
important features of estuarine waters to safeguard and perpetuate their biological, social, 
aesthetic, and economic values." 15A NCAC 7H .0206(c).  The CRC's general and specific use 
standards serve this purpose by locating water dependent uses, such as Petitioner's boat basin, ramp 
and access channel, and the related design and construction activities so as to "avoid significant 
adverse impacts upon the productivity and biologic integrity of coastal wetlands, shellfish beds," 
SAV and PNA.  15A NCAC 07H .0208(a)(2)(A) and .0208(b).  These standards are not a 
prohibition on any impact.  The variance will allow the Project to completely avoid shellfish beds 
and SAV and avoid significant adverse impacts to a larger area of coastal wetlands by allowing it 
to be located in a discrete PNA area with a much smaller footprint. 
 
Further, even though excavation for the boat basin will be deeper than the depth of the immediately 
adjacent waters, the proposed activities will not significantly adversely affect the large presence 
of coastal wetlands, nor will they result in losing the designation of Pittman Creek as a PNA 
because the depths of Pittman Creek near the Project Area are similar to that proposed.  The depth 
of the boat basin is necessary to provide the adequate depth for a trailer to launch the pontoon skiff 
so the skiff will float and the trailer can be removed. The depth of -3.3 feet NWL is a little over 
one foot deeper than the channel depth of -2.0 feet NWL. The water depths within Pittman Creek 
are also at -3.3 feet NWL within 100 feet of the proposed boat basin.  The specific use standard 
restricting basin depths is intended to apply to larger projects to avoid excavating the basins to 
depths much deeper than the adjacent waters.  15A NCAC 07H .0208(b)(1)(F).  For example, a 
private marina may excavate a basin to 15 feet deep while the maximum depth of the waterway 
the boats will navigate into is only eight feet deep.  Such a scenario creates "dead water" because 
of lack of flushing because the basin is the deepest point and prevents circulation.  The small size 
of Petitioner's proposed boat basin (±840 square feet), launching and landing of the skiff, and tidal 
fluctuations during weather events will provide sufficient flushing. In addition, the excavated boat 
basin is adjacent to the open water of Pittman Creek so circulation of water will not be confined 
to only the 12-foot wide access channel. Petitioner's Project does not involve constructing a boat 
basin deeper than Pittman Creek and therefore will not create "dead water" at the relative depths 
needed.   
 
Second, public safety and welfare will be secured by this variance because the Project does not 
require the construction of a large dock and pier to support transporting equipment and fuel down 
a long pier over coastal wetlands and open water.  Such a configuration would create a navigational 
hazard for existing boat traffic from nearby docks.  It also would require loading equipment and 
fuel over open, deeper waters or coastal wetlands into an unstable skiff.  Rather, a variance for the 
Project allows for equipment and fuel to be loaded on and off land and a stabilized pontoon skiff 
in a boat basin in sheltered waters. 
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This boat ramp is intended to be used only for the skiff to transport equipment to and from the 
Swan Creek Tract to maintain the levees, pumps and other water control structures. The frequency 
of launching from the proposed boat ramp will depend on the time of year and water conditions.  
The water depths within Pittman Creek are relatively stable except during storms where wind out 
of the west causes low water events.  However, not all storms result in low water conditions, as 
some storms have winds from the east that result in high water conditions. During low water 
events, Petitioner will not be able to launch from the proposed boat ramp. 
 
When loaded to the maximum carrying capacity, the skiff has a draft of 18 inches. Seldom is the 
skiff loaded to capacity, so the draft frequently will be less. Even when fully loaded, hull scrape 
will not occur during normal water depths since the proposed channel will be excavated to -2.0 
feet below NWL. Petitioner is experienced navigating the skiff in shallow waters to and from the 
Swan Creek Tract. A native of eastern Pamlico County, he has been navigating the waters of this 
area since his youth, and is skilled at navigating shallow waters in the skiff. Petitioner has a keen 
knowledge of water depths associated with wind driven tides, and knows there will be times when 
launching from the proposed boat ramp is not feasible. During ingress and egress, the skiff will be 
navigated at very slow speeds, barely more than idle. Slow speeds and using tilt and trim to raise 
the motor will help to prevent prop scour.  Petitioner has no intention to risk potential damage to 
property or injury to persons by attempting to launch in low water conditions. 
 
Third, substantial justice will be preserved by this variance.  The CRC's management objective 
to "conserve and manage the important features of estuarine waters so as to safeguard and 
perpetuate their biological, social, aesthetic, and economic values; to coordinate and establish a 
management system capable of conserving and utilizing estuarine waters so as to maximize their 
benefits to man and the estuarine and ocean system" is served by balancing preservation of 
estuarine resources on both the Property and within the Swan Creek Tract.  Petitioner designed the 
Project to create the least adverse impact to the biological, social, aesthetic and economic values 
of the resources within the Project footprint and the entire estuarine system at the Property and 
Pittman Creek. 15A NCAC 7H .0206(c). Petitioner's Project allows the safeguarding and 
perpetuation of those same values in the estuarine waters at the Swan Creek Tract.  Doing so 
maximizes the benefits of both properties to man and the estuarine and ocean system.  Petitioner 
does a public service by maintaining the Swan Creek Tract in the Estuarine Waters and Public 
Trust AECs.  Strict application of the CRC rules to the Project ignores the balance between 
resource protection and development activities that CAMA is intended to provide.  The variance 
process is meant for this situation.  Substantial justice will be preserved by allowing Petitioner to 
construct the boat basin at the Project Area on his Property to continue his family's legacy.   
 
Granting Petitioner the requested variance will be consistent with all four of the criteria stated in 
N.C. Gen Stat. § 113A-120.1 and in 15A NCAC 7J .0700.  Petitioner respectfully requests that the 
CRC issue a variance in accordance with the permit application for the Project. 
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Staffs’ Position: No. 

Petitioner has stipulated that it’s proposed development is contrary to those rules listed in the 
March 19, 2019 CAMA Permit denial letter, including: 

• 15A NCAC 7H .0206(c) which is a management objective for Estuarine Waters AEC, and 
requires the conservation and management of “the important features of estuarine waters 
so as to safeguard and perpetuate their biological, social, aesthetic, and economic values; 
to coordinate and establish a management system capable of conserving and utilizing 
estuarine waters so as to maximize their benefits to man and the estuarine and ocean 
system.” 

• 15A NCAC 07H .0208(a)(2)(A), which requires projects avoid significant adverse impacts 
upon coastal wetlands, spawning and nursery areas.  

• 15A NCAC 07H .0208(b)(1), which requires that new dredging projects avoid areas 
designated as PNAs, 

• 15A NCAC 07H .0208(b)(1)(F), which requires a boat basin to be excavated no deeper 
than the depth of the connecting waters.   

Staff does not believe Petitioner has met his burden to show the variance meets the spirit, purpose 
and intent of the Commission’s prohibition against new dredging in designated PNAs and the 
Commission’s prohibition against dredging boat basins deeper than connecting waters. While the 
current plan impacts less PNA habitat and no Coastal Wetlands than the earlier plan, resource 
agency staff believe the proposed dredging will have significant adverse impacts to the PNA 
habitat. Further, as noted in Staff’s responses to the other variance factors above, Staff believe 
Petitioner has other alternatives to the proposed upland basin on this site in order to manage the 
separate tract of land, including the development of a suitable pier and platfrom in a different 
location on the lot. Staff also believes that the request for this variance is more related to the needs 
and preferences of the current property owner, given  his existing launch location at Paradise 
Shores. 

Public Safety and welfare will not be secured by allowing the dredging of shallow-bottom PNA 
habitat and possibly creating “dead water” in the basin, which could have significant adverse 
impacts on several fish species, an important public resource. Substantial justice will not be 
preserved by the granting of this variance where the proposed variance would result in harm to 
public resources through new dredging of PNA habitat, where there are less harmful alternative 
means for Petitioner to continue to access the separate tract.    
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 

(except exhibits mutually stipulated to and Petitioner’s initial proposed facts) 
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CAMA VARIANCE REQUEST FORM  DCM FORM 11 
DCM FILE No.: ________ 

PETITIONER'S NAME  Robert L. Stallings IV 

COUNTY WHERE THE DEVELOPMENT IS PROPOSED     Pamlico 

Pursuant to N.C.G.S. § 113A-120.1 and 15A N.C.A.C. 07J .0700 et seq., the above 
named Petitioner hereby applies to the Coastal Resources Commission (CRC) for a 
variance.  

VARIANCE HEARING PROCEDURES 

A variance petition will be considered by the CRC at a regularly scheduled meeting, 
heard in chronological order based upon the date of receipt of a complete petition. 15A 
N.C.A.C. 07J .0701(e).  A complete variance petition, as described below, must be 
received by the Division of Coastal Management (DCM) a minimum of six (6) weeks in 
advance of the first day of a regularly scheduled CRC meeting to be eligible for 
consideration by the CRC at that meeting.  15A N.C.A.C. 07J .0701(e).  The final set of 
stipulated facts must be agreed to at least four (4) weeks prior to the first day of a 
regularly scheduled meeting. 15A N.C.A.C. 07J .0701(e).  The dates of CRC meetings 
can be found at DCM's website: www.nccoastalmanagement.net

If there are controverted facts that are significant in determining the propriety of a 
variance, or if the Commission determines that more facts are necessary, the facts will 
be determined in an administrative hearing. 15A N.C.A.C. 07J .0701(b). 

VARIANCE CRITERIA  

The petitioner has the burden of convincing the CRC that it meets the following 
criteria:  

(a) Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships?  Explain 
the hardships. 

(b) Do such hardships result from conditions peculiar to the petitioner's property 
such as the location, size, or topography of the property?  Explain.  

(c) Do the hardships result from actions taken by the petitioner?  Explain. 

(d) Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice?  
Explain. 
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Please make your written arguments that Petitioner meets these criteria on a 
separate piece of paper.
The Commission notes that there are some opinions of the State Bar which indicate that non-
attorneys may not represent others at quasi-judicial proceedings such as a variance hearing 
before the Commission.  These opinions note that the practice of professionals, such as engineers, 
surveyors or contractors, representing others in quasi-judicial proceedings through written or 
oral argument, may be considered the practice of law.  Before you proceed with this variance 
request, you may wish to seek the advice of counsel before having a non-lawyer represent your 
interests through preparation of this Petition. 

For this variance request to be complete, the petitioner must provide the 
information listed below.  The undersigned petitioner verifies that this 
variance request is complete and includes: 

  X The name and location of the development as identified on the permit 
application; 

  X A copy of the permit decision for the development in question; 

  X A copy of the deed to the property on which the proposed development would be 
located; 

  X A complete description of the proposed development including a site plan; 

  X A stipulation that the proposed development is inconsistent with the rule at issue; 

  X Proof that notice was sent to adjacent owners and objectors*, as required by 
15A N.C.A.C. 07J .0701(c)(7);  

 N/A Proof that a variance was sought from the local government per 15A N.C.A.C. 
07J .0701(a), if applicable; 

  X Petitioner's written reasons and arguments about why the Petitioner meets the 
four variance criteria, listed above; 

  X A draft set of proposed stipulated facts and stipulated exhibits.  Please make 
these verifiable facts free from argument.  Arguments or characterizations 
about the facts should be included in the written responses to the four variance 
criteria instead of being included in the facts. 

  X This form completed, dated, and signed by the Petitioner or Petitioner's 
Attorney.  
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Notice Sent to Adjacent Owners 
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PETITIONER MEETS THE FOUR VARIANCE CRITERIA 

I. Will strict application of the applicable development rules, 
standards, or orders issued by the Commission cause the petitioner 
unnecessary hardships?  If so, the petitioner must identify the hardships. 

Petitioner's Position:  Yes.   

Strict application of the CRC's management objectives and general and specific use 
standards for estuarine waters causes Petitioner unnecessary hardships because it 
prohibits construction of the Project on the Property which otherwise would enable 
Petitioner to continue his family's nearly 60 year tradition of maintaining the Swan 
Creek Tract.   

First, there is not another location on the Property that allows for the boat basin 
and ramp to accommodate the pontoon skiff with fewer impacts to estuarine 
resources than the Project Area.  The Property has a wide coastal wetlands fringe 
along the entire shoreline, except at the Project Area.  The Project Area was chosen 
precisely due to the least impacts to CAMA-regulated resources because coastal 
wetlands will not be dredged for construction of the channel to provide access to 
Pittman Creek.  Even if the Project could be moved to a different location on the 
Property, substantial impacts to coastal wetlands would be necessary and could 
cause greater negative impact on the PNA as a fishery resource.  To the extent the 
CRC interprets its management objective as requiring complete avoidance of coastal 
wetlands and PNA, the Project could not be located, designed, and constructed to be 
consistent with the management objective for the AEC that it be sited and designed 
to avoid significant adverse impacts upon the productivity and biologic integrity of 
coastal wetlands and PNA.  15A NCAC 07H .0206(c), 07H .0208(a)(2)(A), and 07H 
.0208(b)(1).   

Second, the Project Area allows for equipment and fuel to be loaded on and off the 
skiff in a safe, controlled environment over land utilizing a boat basin and ramp. 
The skiff can be stabilized within the sheltered waters of a boat basin in the Project 
Area, allowing for safe loading and unloading of equipment. However, the CRC's 
rule that any canal or boat basin be excavated no deeper than the depth of the 
connecting waters renders the Project impossible because the depth of the 
connecting waters of Pittman Creek at the Project Area requires slightly deeper 
excavation in order to launch and retrieve the skiff from a trailer. 15A NCAC 07H 
.0208(b)(1)(F). 

Third, a dock and pier are not a viable alternative to the Project.  A pier would need 
to be at least 12 feet wide, double the maximum width allowed, in order for the 
configuration to be structurally sound to support driving the heavy equipment and 
fuel safely down the pier over coastal wetlands and water to a dock for the skiff.  
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Such a massive structure cannot be permitted in the Project Area given the width of 
Pittman Creek at that location, and it would create a navigational hazard for 
boaters accessing Pittman Creek from the northeast.  The structure cannot be at 
another point along the shoreline of the Property because driving large equipment 
down the pier and loading it onto the skiff over deeper, open waters creates a 
significant safety hazard.  If attempted, the skiff would not be sufficiently stabilized 
within the deeper waters to safely load and unload equipment and fuel.  
Furthermore, a 12-foot wide pier would create perpetual substantial shading, the 
environmental impacts of which would be adverse to estuarine resources and 
contrary to other CRC rules. 

Petitioner's ability to continue decades of care and maintenance of the Swan Creek 
Tract ecosystem as habitat to support waterfowl is jeopardized without a variance 
allowing construction of the Project on the Property.  Petitioner's inability to 
continue maintaining the Swan Creek Tract would result in it falling into disrepair 
and ultimately cause the loss of an established historic and ongoing use of the Swan 
Creek Tract as a waterfowl impoundment.  DCM's strict application of the CRC's 
rules requiring the basin, ramp and channel to be sited and designed to avoid 
significant adverse impacts upon the productivity and biologic integrity of coastal 
wetlands and PNA causes Petitioner unnecessary hardship by rendering the Project 
impossible at the Property and puts the Swan Creek Tract at severe risk once the 
Paradise Shores property is sold. 

II. Do such hardships result from conditions peculiar to the petitioner's 
property, such as location, size, or topography of the property?  Explain. 

Petitioners' Position:  Yes.   

The hardships result exclusively from conditions peculiar to the Property, 
specifically its location in Pittman Creek and the resource-rich characteristics of its 
shoreline.  Pittman Creek as a whole is designated PNA, and the Property has a 
wide coastal wetlands fringe along the entire shoreline except for at the proposed 
Project Area.  Coastal wetlands will not be disturbed or excavated for access to 
Pittman Creek at the Project Area, but if the Project is moved to a different location 
on the Property, greater adverse impacts to coastal wetlands will be necessary and 
PNA will not be avoided.  Thus, the hardships result from the Property's unique 
location, its topography, and the distribution of estuarine resources along the 
shoreline. 

III. Do the hardships result from the actions taken by the Petitioner?  
Explain. 

Petitioner's Position:  No.   
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Petitioner has taken no actions that cause the unnecessary hardships that arise 
from strict application of the CRC's rules to the Project.  Petitioner has designed the 
Project at the location on the Property that requires the least adverse impacts to 
estuarine resources. 

IV. Will the variance requested by the petitioner  

(1) be consistent with the spirit, purpose, and intent of the rules, standards 
or orders issued by the Commission; (2) secure the public safety and 
welfare; and (3) preserve substantial justice?  Explain. 

Petitioner's Position:  Yes.   

First, the variance will be consistent with the spirit, purpose and intent of the 
CRC's rules.  The primary purpose of the management objective for estuarine 
waters is to "conserve and manage the important features of estuarine waters to 
safeguard and perpetuate their biological, social, aesthetic, and economic values." 
15A NCAC 7H .0206(c).  The CRC's general and specific use standards serve this 
purpose by locating water dependent uses, such as Petitioner's boat basin, ramp 
and access channel, and the related design and construction activities so as to 
"avoid significant adverse impacts upon the productivity and biologic integrity of 
coastal wetlands, shellfish beds," SAV and PNA.  15A NCAC 07H .0208(a)(2)(A) and 
.0208(b).  These standards are not a prohibition on any impact.  The variance will 
allow the Project to completely avoid shellfish beds and SAV and avoid significant 
adverse impacts to a larger area of coastal wetlands by allowing it to be located in a 
discrete PNA area with a much smaller footprint. 

Further, even though excavation for the boat basin will be deeper than the depth of 
the immediately adjacent waters, the proposed activities will not significantly 
adversely affect the large presence of coastal wetlands, nor will they result in losing 
the designation of Pittman Creek as a PNA because the depths of Pittman Creek 
near the Project Area are similar to that proposed.  The depth of the boat basin is 
necessary to provide the adequate depth for a trailer to launch the pontoon skiff so 
the skiff will float and the trailer can be removed. The depth of -3.3 feet NWL is a 
little over one foot deeper than the channel depth of -2.0 feet NWL. The water 
depths within Pittman Creek are also at -3.3 feet NWL within 100 feet of the 
proposed boat basin.  The specific use standard restricting basin depths is intended 
to apply to larger projects to avoid excavating the basins to depths much deeper 
than the adjacent waters.  15A NCAC 07H .0208(b)(1)(F).  For example, a private 
marina may excavate a basin to 15 feet deep while the maximum depth of the 
waterway the boats will navigate into is only eight feet deep.  Such a scenario 
creates "dead water" because of lack of flushing because the basin is the deepest 
point and prevents circulation.  The small size of Petitioner's proposed boat basin 
(±840 square feet), launching and landing of the skiff, and tidal fluctuations during 
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weather events will provide sufficient flushing. In addition, the excavated boat 
basin is adjacent to the open water of Pittman Creek so circulation of water will not 
be confined to only the 12-foot wide access channel. Petitioner's Project does not 
involve constructing a boat basin deeper than Pittman Creek and therefore will not 
create "dead water" at the relative depths needed.   

Second, public safety and welfare will be secured by this variance because the 
Project does not require the construction of a large dock and pier to support 
transporting equipment and fuel down a long pier over coastal wetlands and open 
water.  Such a configuration would create a navigational hazard for existing boat 
traffic from nearby docks.  It also would require loading equipment and fuel over 
open, deeper waters or coastal wetlands into an unstable skiff.  Rather, a variance 
for the Project allows for equipment and fuel to be loaded on and off land and a 
stabilized pontoon skiff in a boat basin in sheltered waters. 

This boat ramp is intended to be used only for the skiff to transport equipment to 
and from the Swan Creek Tract to maintain the levees, pumps and other water 
control structures. The frequency of launching from the proposed boat ramp will 
depend on the time of year and water conditions.  The water depths within Pittman 
Creek are relatively stable except during storms where wind out of the west causes 
low water events.  However, not all storms result in low water conditions, as some 
storms have winds from the east that result in high water conditions. During low 
water events, Petitioner will not be able to launch from the proposed boat ramp. 

When loaded to the maximum carrying capacity, the skiff has a draft of 18 inches. 
Seldom is the skiff loaded to capacity, so the draft frequently will be less. Even 
when fully loaded, hull scrape will not occur during normal water depths since the 
proposed channel will be excavated to -2.0 feet below NWL. Petitioner is 
experienced navigating the skiff in shallow waters to and from the Swan Creek 
Tract. A native of eastern Pamlico County, he has been navigating the waters of 
this area since his youth, and is skilled at navigating shallow waters in the skiff. 
Petitioner has a keen knowledge of water depths associated with wind driven tides, 
and knows there will be times when launching from the proposed boat ramp is not 
feasible. During ingress and egress, the skiff will be navigated at very slow speeds, 
barely more than idle. Slow speeds and using tilt and trim to raise the motor will 
help to prevent prop scour.  Petitioner has no intention to risk potential damage to 
property or injury to persons by attempting to launch in low water conditions. 

Third, substantial justice will be preserved by this variance.  The CRC's 
management objective to "conserve and manage the important features of estuarine 
waters so as to safeguard and perpetuate their biological, social, aesthetic, and 
economic values; to coordinate and establish a management system capable of 
conserving and utilizing estuarine waters so as to maximize their benefits to man 
and the estuarine and ocean system" is served by balancing preservation of 
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estuarine resources on both the Property and within the Swan Creek Tract.  
Petitioner designed the Project to create the least adverse impact to the biological, 
social, aesthetic and economic values of the resources within the Project footprint 
and the entire estuarine system at the Property and Pittman Creek. 15A NCAC 7H 
.0206(c). Petitioner's Project allows the safeguarding and perpetuation of those 
same values in the estuarine waters at the Swan Creek Tract.  Doing so maximizes 
the benefits of both properties to man and the estuarine and ocean system.  
Petitioner does a public service by maintaining the Swan Creek Tract in the 
Estuarine Waters and Public Trust AECs.  Strict application of the CRC rules to the 
Project ignores the balance between resource protection and development activities 
that CAMA is intended to provide.  The variance process is meant for this situation.  
Substantial justice will be preserved by allowing Petitioner to construct the boat 
basin at the Project Area on his Property to continue his family's legacy.   

Granting Petitioner the requested variance will be consistent with all four of the 
criteria stated in N.C. Gen Stat. § 113A-120.1 and in 15A NCAC 7J .0700.  
Petitioner respectfully requests that the CRC issue a variance in accordance with 
the permit application for the Project. 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 

 
A. Deed to Property at 574/487 
B. PNA maps for Pittman's Creek and Broad Creek 
C. CAMA General Permit #67780C for the pier and bulkhead 
D. Copy of the Tax Card for the Property 
E. NAWCA Proposal 
F. NAWCA Grant Partner Agreement 
G. Deed to Swan Creek Tract 448/871, 448/913 
H. Deed to Paradise Shores Tract 448/866  
I. 2017/18 Project DCM Field Investigation Report 
J. 2018 DWR Denial Letter 
K. 2018 DMF and WRC Comments 
L. 2018 DCM Denial 
M. 2018/19 Project DCM Field Investigation Report 
N. 2018/19 Project CAMA Major Permit Application including drawings 
O. Adjacent Riparian Owner Notice Information 
P. DMF’s objection, dated February 18, 2019 and February 20, 2019 
Q. WRC’s objection, February 28, 2019 
R. DWR’s correspondence re: Add Info (3/11/29) 
S. Petitioner's Buffer Restoration Plan 
T. DWR's Hold Notice (5/30/19) 
U. DEMLR-Stormwater’s correspondence 
V. DCM’s March 25, 2019 denial letter 
W. Petitioner’s April 3, 2019 written response to agency concern 
X. Army Corps of Engineer’s March 26, 2019 denial letter 
Y. Ground and aerial photos of the Property & Swan Creek Tract in Powerpoint 
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PAMLICO COUNTY LAND RECORDS - PROPERTY RECORD CARD

     PAMLICO COUNTY        2019        REQUESTED BY PMLAURENM   RUN  5/31/19  TIME 10:16:44                               PAGE    1 

EAST SIDE SR 1328          STALLINGS ROBERT L IV AND      STALLINGS ROBERT L IV AND               PARCEL: L08-37-3                  
                           P O BOX 12327                  P O BOX 12327                   751051412600                              

0012060                    NEW BERN NC 28561              NEW BERN NC 28561               52 SILVERWOOD DR                          
                           Current ID#: 30377             Jan.1 ID#: 30377                                                          
Bldg No.   1   Exemption Code:                                                           LAND VALUE                         150,281 
Appraiser:                                                SUM LND ACRES:      26.050     MISC VALUE                          36,606 
Appr Date:                                                DEED ACRES:         26.050     BLDG VALUE                         378,618 
Imp Desc :  01    RES-SINGLE FAMILY                       MAP ACRES:          26.050     IMP VALUE                          415,224 
Grade    :  A     EXCELLENT QUALITY                                                      TOTAL VALUE                        565,505 
Act Yr Bt:  2016                                                                         VALUED BY RCNLD METHOD                     
Effect Yr:  2016                                                                         PRIOR YEAR                         565,505 
Stories  :    1.00                                                                                                                  
Rooms    :      9                                                                        APPRAISER   JMA                            
Bedrooms :     4                                                                         APPR DATE    1/15/2018                     
Bathrooms:    2.0   1/2 Baths:    1                                                      USE CODE    1     PAVED                    
EXT WALL    08    WOOD SHINGLES                                                          DISTRICT    102  FL/WHORT - FIRE           
FLR COVER   01    CARPET                                                                 NBHD        2000                           
FLR COVER   04    HARDWOOD                                                               PARCEL EXEMPTION CODE                      
FOUNDATION  PL    PILING                                                                 FINISHED AREA        2,960.00              
FIREPLACES  1P    1 STORY PREFAB                                                         RCN                               252,412  
HEAT & AIR  16    HEAT PUMP                                                              QG RCN                            378,618  
INT FINISH  09    T&G WOOD                                                               DEPR           RA     .00                  
PLUMBING F  2     HALF BATH                                                              ADD PHYS DEPR                              
ROOF COVER  04    METAL                                                                  FUNC OBS                                   
ROOF TYPE   01    GABLE                                                                  ECON OBS                                   
                                                                                         LOCAT OBS                                  
                                                                                         BUILDING                          378,618  
                          PROPERTY NOTES:                                                BOOK   PAGE     DATE     QS SALES PRICE    
                                                                                         000621 000547  1/05/2017 F      134,000    
                                                                                         DEED TYPE:  WD                             
                                                                                         000574 000487 12/04/2012 E      185,000    
                                                                                         DEED TYPE:  WD                             
                                                                                         PERMIT NO TYPE    DATE      AMOUNT         
                                                                                                                                    
BLDG CODE DESC                            UNITS      EYB DT  PCT    ADD.DEPR PCT              VALUE  EXEMPTION MODS                 
101 28    BULKHEADING                        64.00  2016 MAV   2.00                           3,764                                 
102 22    PIER 5 X 190                      950.00  2016 MGD   2.00                          23,042                                 
103 27    BOAT LIFT-UNIT                      2.00  2016 MGD   2.00                           9,800                                 
                                                                .00                                                                 
                                                                .00                                                                 
REC LUSE     DESC                     EXEMPT   FRONTAGE  DEPTH       UNITS        ACRES         PRICE  ADJUSTMENTS          VALUE   
  1 AC 16    WF LOT BLDG SITE W/UT                                   1.000        1.000    100,000.00  SZ                 100,000   
  2 AC 10    WOOD-PAVED ROAD                                        23.050       23.050      2,200.00  SZ                  50,202   
  3 AC 29    WASTELAND                                               2.000        2.000         40.00  SZ                      79   
                                                                                                                                    
                                                                                                                                    
                                                                                                                                    
 L08-37-3                   52 SILVERWOOD DR                                                                                        
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WithersRavenel 
Our People. Your Success. 

 
 

ADJACENT PROPERTY OWNER NOTIFICATION 
CERTIFIED MAIL RETURN RECEIPTS 
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 219 Station Road, Suite 101 | Wilmington, NC 28405 
t: 910.256.9277 | www.withersravenel.com | License No. C-0832 

Asheville | Cary | Greensboro | Pittsboro | Raleigh | Wilmington 
  

 

  
April 10, 2019 
 
NC Department of Environmental Quality 
NC Division of Water Resources Water Quality Regional Operations 
Anthony Scarbraugh 
400 943 Washington Square Mall 
Washington, NC 27889 
 
Re: 52 Silverwood Drive – Stallings Upland Boat Basin 

Additional Information Submittal - Buffer Restoration Plan - Revised 
Merritt, Pamlico County 
USACE AID: SAW-2017-02141 
NCDWR Project #17-1298 V2 
WR Project #03180177.00 
 

Dear Mr. Scarbraugh: 

This letter is in response to your Request for Additional Information letter, dated 3/11/19, and 
email, dated 4/8/19, requesting a buffer restoration plan.  Below is the buffer restoration plan 
with requested revisions.   
 
Please note that you requested an implementation/planting schedule with clear dates.  The 
applicant will be petitioning the CRC for a variance for the proposed project.  In the event that the 
variance is granted, the final conditions of the variance, such restriction of construction to a certain 
time of the year, may dictate when the project can be constructed.  As a result, we are unable to 
provide specific dates for implementation/planting schedule.   
 
Riparian Buffer Restoration Plan for Temporary Buffer Impact Areas 
 
The riparian buffers, as established from new NWL within boat basin, within the proposed limits 
of disturbance to be restored consist of 2,900 sf (0.07 acres).  In order to meet the 260 trees per 
acre at maturity specified in the Request for Additional Information letter dated 3/11/19, a total 
of 19 trees must be planted.  The applicant proposes to plant a total of 26 trees.  The plantings 
will consist of thirteen (13) red maple (Acer rubrum) and thirteen (13) water oak (Quercus nigra) 
trees.  The trees to be planted will be a minimum size of 1-gallon pots. 
 
The restoration of the riparian buffers within the temporary buffer impact areas will be conducted 
as follows: 

1) Zones 1 and 2, along with the limits of disturbance will be staked in the field prior to 
planting of the buffers. 

2) Zone 1 on the north side of the boat basin/ramp will be planted with a total of six (6) water 
oaks and six (6) red maples as noted in the attached Buffer Restoration Planting Plan. 

3) Zone 1 on the south side of the boat basin/ramp will be planted with seven (7) water oaks 
and seven (7) red maples as noted in the attached Buffer Restoration Planting Plan. 

4) Upon completion of the buffer restoration plantings, photographic documentation will be 
provided to NCDWR for confirmation that the plantings have been completed.   
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5) In April of each year following the completion of the plantings, a live stem count will be 
conducted to determine if the survival rate of the plantings is sufficient to meet the 260 
trees per acre at maturity requirement (19 trees).  Should the annual stem county identify 
that the survival rate of the buffer plantings fall below a density of 260 trees per acre (19 
trees), the applicant will provide supplemental plantings to restore the density to above 
260 trees per acre. 

 
Buffer Restoration Planting Schedule 
 
The buffer restoration planting schedule will depend on when final approvals of the project are 
received, and when construction of the bulkhead is completed.  Therefore, the buffer restoration 
plantings will be completed within 60-days of completion of the construction of the bulkhead. 
 
Please contact me if you have any questions or require any additional information to complete you 
review. 
 
Sincerely 

WithersRavenel 

 
Troy Beasley 
Senior Environmental Scientist 
 

Attachments: 

• Buffer Restoration Planting Plan 
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Department of Environmental Quality

NC Coastal Resources Commission
Meeting on July 17, 2019

Robert Stallings IV variance request (CRC-19-06)

Brad Connell
Environmental Specialist II
Morehead City District
Division of Coastal Management
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Vicinity map of 52 Silverwood Drive, Pamlico County

2

Department of Environmental Quality
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Petitioner’s exhibit of the proposed 
project area and the Swan Creek tract

also owned by Stallings
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Google Earth satellite imagery 
ca. March 2019

also owned by Stallings
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Petitioner’s Project Area Exhibit (2018 Aerial)

also owned by Stallings
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Stallings site plan overview

also owned by Stallings
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NCDMF Finfish Nursery 
Areas Map 14

lower Neuse River
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NCDMF designated Nursery Areas
Lower Broad Creek tributary complex
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NCDMF designated Primary Nursery Area
Pittman Creek 

project area

Pittman 
Creek
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Petitioner’s exhibit of the vessel used to 
transport equipment to the Swan Creek tract
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Existing vinyl bulkhead and docking facility
(ref. CAMA General Permit #67780-C)

Photo taken by DCM staff on 6/19/2019
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-3.3’ and -4.1’ NWL depths at existing docking facility
(ref. CAMA General Permit #67780-C)

Photo taken by DCM staff on 6/19/2019
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Aerial photograph taken June 19, 2019
of eastern shoreline of Stallings property

existing docking facility proposed project location

Photo taken by DCM staff on 6/19/2019

l----------------------------------- approximately 500’ ----------------------------------------------l
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Photograph on eastern shoreline of Stallings property 
facing south at project location taken June 19, 2019

Photo taken by DCM staff on 6/19/2019
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-0.8’ NWL depth in proposed excavation project area

Photo taken by DCM staff on 6/19/2019
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Photograph of eastern shoreline of 
Stallings property taken June 19, 2019

Photo taken by DCM staff on 6/19/2019
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Aerial photograph of project area 
and tributary taken June 19, 2019

Photo taken by DCM staff on 6/19/2019
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Petitioner’s Proposed Water Depth Exhibit – 01/21/19

Photo taken by DCM staff on 6/19/2019
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Aerial photograph taken June 19, 2019
of eastern shoreline of Stallings property

Photo taken by DCM staff on 6/19/2019
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15A NCAC 07J .0703 Procedures for Deciding Variance Petitions

20

Department of Environmental Quality

(f) To grant a variance, the Commission must affirmatively
find each of the four factors listed in G.S. 113A-120.1(a).

(1) that unnecessary hardships would result from strict application of the development 
rules, standards, or orders issued by the Commission;

(2) that such hardships result from conditions peculiar to the petitioner's property such 
as location, size, or topography;

(3) that such hardships did not result from actions taken by the petitioner; and

(4) that the requested variance is consistent with the spirit, purpose and intent of the 
Commission's rules, standards or orders; will secure the public safety and welfare; and 
will preserve substantial justice.
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